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2 Jp = % “ States Parties shall ensure effective
access to justice for persons with disabilities
on an equal basis with others, including
through the provision of procedural and
age-appropriate accommodations, in order to
facilitate their effective role as direct and
indirect participants, including as witnesses, in
all legal proceedings, including at investigative
and other preliminary stages.”

3  J < % “In order to help to ensure effective
access to justice for persons with disabilities,
States
training for those working in the field of

Parties shall promote appropriate

administration of justice, including police
and prison staff.”

4 < 5 “l. States Parties shall ensure that
persons with disabilities, on an equal basis
with others: (a) Enjoy the right to liberty and
security of person; (b) Are not deprived of
their liberty unlawfully or arbitrarily, and that
any deprivation of liberty is in conformity
with the law, and that the existence of a
disability shall in no case justify a deprivation
of liberty. 2. States Parties shall ensure that if
persons with disabilities are deprived of their
liberty through any process, they are, on an
equal basis with others, entitled to guarantees
in accordance with international human rights
law and shall be treated in compliance with
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the objectives and principles of the present

Convention, including by provision of
reasonable accommodation.”

5 J& = % “Persons with disabilities include
those who have long-term physical, mental,
intellectual or sensory impairments which in
interaction with various barriers may hinder
their full and effective participation in

society on an equal basis with others.”
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6 Committee on the Rights of Persons with
Disabilities, Guidelines on Periodic Reporting
to the Committee on the Rights of Persons with
Disabilities, Including under the Simplified
Reporting  Procedures, CRPD/C/3 (2016),
available at http://www.ohchr.org/Documents/
HRBodies/CRPD/CRPD-C-16-3_en.doc  (last
visited November 30, 2017).
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8 ICD-11%%.6A00.0 > disorder of intellectual
development, mild °

9 ICD-11%%.6A00.1 > disorder of intellectual
development, moderate °

10 ICD-11.%:%.6A00.2 > disorder of intellectual
development, severe °

11 ICD-11.%:%.6A00.3 » disorder of intellectual
development, profound -

12 ICD-11.%:%.6A00.4 > disorder of intellectual
development, provisional °

13 ICD-11.%:%.6A00.Z - disorders of intellectual
development, unspecified °
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14 SHARON PRIMOR & NA’AMA LERNER,
ACCESS TO JUSTICE: THE RIGHT OF
PERSONS WITH INTELLECTUAL,
PSYCHOSOCIAL AND COMMUNICATION
DISABILITIES TO ACCOMMODATIONS
IN THE CRIMINAL PROCESS 21 (2015).
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15 Vivek Tata, Interrogation & Interview Reform
for People with Intellectual Disabilities: A
Social Marketing Approach, in
COMPETENCY OF INDIVIDUALS WITH
INTELLECTUAL AND DEVELOPMENTAL
DISABILITIES IN THE CRIMINAL JUSTICE
SYSTEM: A CALL TO ACTION FOR THE
CRIMINAL JUSTICE COMMUNITY 22, 22
(National Center on Criminal Justice and
Disability, 2017).
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16 Andrew Flood, Suggestions for Importing
Definitions of Intellectual Disabilities from
the Capital Context to Competency Proceedings,
in COMPETENCY OF INDIVIDUALS WITH
INTELLECTUAL AND DEVELOPMENTAL
DISABILITIES IN THE CRIMINAL JUSTICE
SYSTEM: A CALL TO ACTION FOR THE
CRIMINAL JUSTICE COMMUNITY 15, 15-17
(National Center on Criminal Justice and
Disability, 2017); see also PRIMOR &
LERNER > F3x14 > F 22 -
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17 United Nations Human Rights Office of the
(OHCHR), The
Convention on the Rights of Persons with

High  Commissioner

Disabilities, Training Guide: Professional
Training Series No. 19, at 86 (2014).
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18 See also PRIMOR & LERNER » F 114 |
9-10 -
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19 B 2 Kw 5% B ( International Disability
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—\ BORLES o AT RAR L R TR R L BREE
% A R g #& KB o See LAURA
THEYTAZ-BERGMAN & STEFAN

TROMEL,, GUIDANCE DOCUMENT:
EFFECTIVE USE OF INTERNATIONAL
HUMAN RIGHTS MONITORING
MECHANISMS TO PROTECT THE
RIGHTS OF PERSONS WITH
DISABILITIES 40 (2010)
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J7 (competency to stand trial ) ~ ZIEHE

(competency to plead guilty ) ~ fEELRATEE
ZEMIEE ST (competency to waive the right
to be represented by counsel ) ~ Fy [ ClEE#E

FAJEEJJ (competency to represent oneself )

21 Laura Johnson, An Advocate’s Guide to
Legal Competency, in COMPETENCY OF
INDIVIDUALS WITH INTELLECTUAL AND
DEVELOPMENTAL DISABILITIES IN THE
CRIMINAL JUSTICE SYSTEM: A CALL
TO ACTION FOR THE CRIMINAL
JUSTICE COMMUNITY 32, 32-34
(National Center on Criminal Justice and
Disability, 2017).
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23 Dusky v. United States, 362 U.S. 402 (1960).
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24 Godinez v. Moran, 509 U.S. 389 (1993).
fe 3121 » F 32-34 -
26 See Robert Dinerstein, Supported Decision

25 Johnson

Making and Competency in the Criminal
Justice System, in COMPETENCY OF
INDIVIDUALS WITH INTELLECTUAL
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AND DEVELOPMENTAL DISABILITIES
IN THE CRIMINAL JUSTICE SYSTEM: A
CALL TO ACTION FOR THE CRIMINAL
JUSTICE COMMUNITY 29, 29 National
Center on Criminal Justice and Disability
(2017).
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Guardianship Summit, Beyond Guardianship:
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visited November 30, 2017).
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DECIDE 26 (2014).

/)
v/,

YT 5

w -~ BGEEMBEFEARAR
& G B %

R RERERRE W S S BE DI RE R B
4 - BUEXBRHEE - SRR H
Ji - RAEA S HERE R Bl RE A
M Z R - RREA TR EZ R HAE R
o Bl B A HE R A o5 [T iR

T b B At QIS B S I B8 B A #A
AL SRR e A A R B A
SO ENT ARG - BRI
VT HZEN BERESN - R IFEF]
FHRERSEIR - DA RS Bont e s 5
= - EIEE Y5 - SRR
AT~ IR 5 S AH B B R AR e T e s e
PRIZERYERBOEERT - 15 DUE R 5 B HA
FUHEZR (40 : Rk TAR -~ OEERRREAT
RN B ~ FEiiEHEE Rl ~ 38 S 16ANE )
TR R - RIS B E =R
Bl -

£ 2015 4 BN A HE 3k B2 /Y
O’Donnell v. The United Kingdom**—2
s R AR MG RIS A )
Matthew O’Donnell f% #2515 — 44 L5
HoustonfE 2004 42 10 H 13 HI:[E)FEE
—%# K A Williamson » #3# A FL A H 4%
LEH R e A 2RI AR ( Tyrone County )
MoKk - BEE A O’ Donnell ) 1980 4=
AR RBERS ST - BB ra 0 B0y 62
53 (BRI IR] 1%1853) » Hix
SCIIGBREJJEAHE T 6 Bk - HAEE

g

0

43 O’Donnell v. The United Kingdom
(Application no. 16667/10), European Court
of Human Rights, 07/07/2015.
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46 Hillary Frame, Competency Versus Not Guilty by
Reason of Insanity, in COMPETENCY OF
INDIVIDUALS WITH INTELLECTUAL AND
DEVELOPMENTAL DISABILITIES IN THE
CRIMINAL JUSTICE SYSTEM: A CALL
TO ACTION FOR THE CRIMINAL JUSTICE
COMMUNITY 11, 11 (National Center on
Criminal Justice and Disability, 2017).
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A Study on Right to Defense of
Defendants with Intellectual Disability

Pei-Ju Wang’

Abstract

This article aims to discuss the right to defense of defendants with intellectual
disability. Firstly, it describes the implementation of the Convention on the Rights of
Persons with Disabilities (CRPD) in Taiwan, and utilizes it as a bridge to connect and
compare the criminal procedure laws and its practices in Taiwan and international
standards. It further focuses on the introduction of reasonable accommodations which
helps fulfill equal right to defense of persons with intellectual disability and aims to
eliminate discrimination against intellectual disability. Moreover, it provides solid
suggestions to defense lawyer on facilitation of substantial and effective defense. To sum,
it urges the government to reinforce inter-ministry coordination and welcome cooperation

with private sectors.

Keywords: intellectual disability, persons with disabilities, CRPD, right to defense,
substantial and effective defense, facilitator, equal right, reasonable

accommodation, discrimination, right to stand trial.

*  Prosecutor, Taipei District Prosecutors Office, Taiwan.
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